The Constitutionalization of Law in the United States I. THE CONSTITUTION AS SUPREME LAW The United States may be the prime example of constitutionalization of the legal order. It was the first system (though no longer the only one) to make its written constitution directly applicable law, superior to all other sources of law, in all courts. 1 A corollary to this legalization of the constitution is that the federal courts and a majority of state court systems will only entertain a constitutional claim in the context of a concrete dispute involving adversary parties with a specific stake in the outcome, and abstract review in these systems is unknown. 2 The text of the federal constitution itself has a terse and broadly formulated style, established in the original document and the earliest amendments and maintained to the present day, making interpretation both indispensable and difficult. On the other hand there are no "constitutional judges," in the sense of specialists in constitutional law; all the judges who decide constitutional cases spend most of their time deciding cases arising under ordinary laws and, perhaps more importantly, so-called "common [i.e., judge-made] law." The limited capacity of the U.S. Supreme Court, with only 9 justices deciding only en banc, leaves room for local and regional differences in the working constitutional law administered by state and lower federal courts. The system of constitutional adjudication, thereforeincluding the Supreme Court itself-is exposed to and has accommodated a wide spectrum of interpretive approaches. 3 As a result of these and other factors, the United States is also a paradigm case for the equation of constitutionalization with judicialization: heavy reliance on courts to decide the most fundamental issues of law.
In this paper we try to illustrate the process by some of the most prominent examples of constitutionalization in terms of their impact on the legal as well as social and political life of the country.
II. THE ENLARGEMENT OF CONSTITUTIONAL LAW

A. The Development of New Constitutional Rules
The constitutionalization of law in the United States has steadily, if not continuously, increased over its history, most obviously by expanding the content and scope of the rules of the constitution to regulate larger categories of conduct. Under the federal constitution three mechanisms are available: amendment of the text, legislative implementation by Congress, and judicial interpretation. A few prominent examples will serve to illustrate the overwhelming role of the courts in bringing new rules to life.
Amendment of the Constitution
Because of the difficulty of the amendment process prescribed in Art. V, it has succeeded only 17 times since the more or less contemporaneous adoption of the Bill of Rights in 1791. The amendments have had, to be sure, an enormous effect on the legal, social and political life of the nation, but largely through the medium of judicial interpretation and legislative enforcement. 4 Undoubtedly the most influential of these amendments for the modern legal order has been the 1 4 th (itself the product of a rather questionable process in 1868)5, which eventually became the vehicle for applying major individual rights protections specifically to the states. The Supreme Court's initial interpretation of the two key clauses of that amendment, however, was quite narrow despite the breadth and generality of their language: 6 the Equal Protection clause was held to be intended exclusively for the benefit of the former slave race, and the Due Process clause was held to be an exclu-4. The relatively few Supreme Court decisions on the amendment process itself have left Congress in charge of the process, while the role of the courts is to confirm and enforce its decisions; the constitutionality of amendment-process decisions by Congress, for example in determining whether or not a particular amendment has been adopted, is probably not justiciable. See, e.g., John E. Nowak & Ronald D. Rotunda, Constitutional Law 111-13 ( 5 th ed. 1995).
5. See the description in Coleman v. Miller, 307 U.S. 433, 448 (1939) ; Erwin Chermerinsky, Constitutional Law: Principles and Policies 14 (1997).
6. 14 ' Amendment §1: "... nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws." sively procedural provision. 7 Not until a quarter-century later did the Court begin to find in the 1 4 th Amendment's due process clause a generalized substantive protection against undue interference by the states with individual liberty 8 (on which more below), and in the equal protection clause a generalized protection against arbitrary classifications. 9 Both of these linguistically plausible but historically controversial interpretations have experienced much expansion and contraction in subsequent years, generating an enormous volume of litigation and debate over the proper meaning of the clauses. Four of the subsequent amendments have given more specific expression to the general concept of equal protection, but all of those have dealt with voting rights 10 and have had only indirect influence over the course of interpretation of the more general clause. 1 1
Congressional Power to Enforce Constitutional Protections
A number of the amendments, including the 1 4 th, explicitly give to Congress the power to enforce their provisions "by appropriate legislation."' 1 2 Vast statutory and administrative structures have been erected pursuant to these powers, especially under numerous Civil Rights and Voting Rights Acts, each with its own very considerable capacity for generating lawsuits and administrative proceedings. Some of these statutes have prohibited state conduct which would not in and of itself constitute a violation of the constitutional provision in question as judicially interpreted, thus raising the question whether the enforcement power gives Congress an independent interpretive power. At least two decisions of the Court seemed to give an affirmative answer in sustaining such prohibitions, 13 while others strongly suggested that what Congress was properly doing was merely fashioning a remedy for past conduct which itself constituted a violation of the constitution as interpreted by the courts.' 4 The claim of an independent congressional interpretive power under the enforcement clauses has now been firmly rejected, how- 
New Constitutional Rules Through Judicial Interpretation
Among the most controversial of the Supreme Court's interpretive moves has been the discovery of a substantive dimension in the "due process" clauses of the 5 th and 1 4 th Amendments. The first branch of this line of reasoning involved state regulation of economic interests. It reached full statement in 1905 as a general requirement of reasonableness, 20 under which the courts passed on a case by case basis on the perceived fairness and effectiveness of numerous instances of economic regulation. This kind of review was effectively abandoned by 1937, in favor of a much more deferential approach whereby any regulation will be upheld unless it is arbitrary to the point of irrationality. 16. 494 U.S. 872 (1990).
17. The leading modern case, articulating the "substantial burden" test for the first time, was Sherbert v. Verner, 374 U.S. 398 (1963) . In Smith, the majority reverted to one of the earliest of the Free Exercise cases, Reynolds v. United States, 98 U.S. 145 (1878), which sustained the application of federal bigamy laws against Mormons whose practice of polygamy was religiously commanded, on the ground that the clause only forbade the government to prohibit a religious belief, and left it free to prohibit actions regardless of their motivation.
18. 107 Stat. 1488, 42 U.S.C. §2000b et seq. 19. The dissenters would have overruled Smith, but did not disagree on Congress' power, see 117 S.Ct. at 2176 (O'Connor, J., dissenting).
20. Lochner v. New York, supra n. 8, striking down a state law limiting the number of hours per day that bakery workers were allowed to work, ostensibly for health reasons, as a violation of "freedom of contract". On the pre-Lochner history of this concept see, e.g., Chermerinsky, supra n. 5, at 474-79.
21. West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937).
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The second branch protects fundamental personal rights. It began to take hold in the 1920's with two decisions striking down state laws forbidding the teaching of foreign languages to primary-school children 2 2 and requiring children to attend public school, 2 3 respectively. These cases defined "liberty" as including, in addition to the economic rights already mentioned, the rights "to acquire useful knowledge, to marry, establish a home and bring up children, to worship God according to the dictates of his own conscience, and generally to enjoy those privileges long recognized at common law as essential to the orderly pursuit of happiness by free men." 2 4
This fundamental-rights jurisprudence received a dramatic impetus in 1965 with the discovery of a "right of privacy," in Griswold v. Connecticut. 2 5 That decision struck down a state law prohibiting the use or advising the use of contraceptives even by married couples. The principal opinion by Justice Douglas drew upon Pierce, Meyer, and other precedents as well as analogies to specific rights enumerated in the 3 rd, 4 th and 5 th Amendments, and the apparent warrant in the 9 th Amendment for protection of unenumerated rights, to find protection for the "intimate relation of husband and wife" as a "zone of privacy." This was soon extended to unmarried persons, on the premise that the right attaches not to relationships but to individuals making fundamental personal decisions.
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The contraception cases stimulated much discussion and criticism of their logic and interpretive technique, 2 7 without generating much sympathy for what even a dissenter in Griswold called an "uncommonly silly law." 28 The extension of the concept to a more general right of personal autonomy, however, largely invalidating state anti-abortion laws, 29 plunged the Court into the heart of a highly charged, hotly contested moral and social debate from which it has yet to extricate itself. The Court attempted to reconcile a right inferred from this newly formulated and not yet fully accepted body of higher law with the state's compelling interests in protecting the health of the mother and the life of a viable fetus. In so doing it put its own legitimacy into issue, even in the eyes of some of the staunchest defenders of its previous civil-rights activism. 30 of subsequent decisions the Court has passed on many variations in the regulation of abortions, qualifying and narrowing but not quite abandoning the constitutional right. It has upheld legislation aimed at maintaining safe medical practices and has allowed an outright prohibition of abortion after the fetus has reached viability (except to preserve the life of the mother). 3 1 It has ruled that governments are not required to provide public funds or facilities for abortions even when they do so for other medical procedures, 3 2 and that a state may establish informed consent procedures for abortions designed to persuade the mother to choose other options, so long as it does not thereby impose an "undue burden" on the woman's ultimate choice. 33 Each of these decisions, it is safe to say, provides an opening for further efforts on the part of legislators to circumscribe the right, which in turn must be judicially evaluated.
This jurisprudence of unenumerated fundamental personal rights has had a number of other ramifications for government regulation. With respect to the regulation of sexual mores, the Court has held that a state may forbid specific homosexual acts such as sodomy, 34 but (in a very recent decision fraught with conceptual difficulty) that under the equal protection clause a state may not single out homosexuals in its own constitution for special political disadvantage by forbidding state and local governments from adopting laws or regulations protecting them against discrimination. 3 5 With respect to local zoning laws designed to regulate the types of uses to which land and buildings may be put, the Court held that a city may not define "single family occupancy" in such a way as to prevent persons related by blood from living together, 36 though it can prohibit unrelated persons from living together as a "single family." 3 7 In devising ways to enforce a non-custodial parent's obligation to support his child, the state may not make it a condition of his right to marry that he persuade a judge, in effect, that the marriage will not impair his ability to comply with the support obligation. [Vol. 46 transform existing regimes of law for large categories of human conduct. Matters of family life and sexual relations, traditionally a province of state and local regulation, are now to a very significant degree governed by standards developed in the course of constitutional adjudication -the law in this area, in short, has been constitutionalized.
B. The Impact of Constitutional Federalism
The Constitution defines the powers of the federal government and implicitly leaves every other subject of public authority to the states. This allocation arose not merely from political bargaining at the time of the founding, but also from a judgment on the quality of the law that might be expected to result. 3 9 Consequently, the constitutional division of authority is reflected, to some extent, in the content of every instance of legislation, state or federal. However, the textual categories of federal and state legislative authority are far from precise. Judicial decisions interpreting and reinterpreting these provisions, therefore, not only decide the fate of the particular laws in dispute but also profoundly influence the shape and content of subsequent laws. This is manifestly true of federal law. Early in American constitutional history the Supreme Court refused to adopt an interpretation confining the grants of power to Congress to the literal subjects specified. 40 Chief Justice Marshall reasoned that the constitutional powers established must be liberally construed in light of the constitutional design to provide for numerous and varied objectives to be pursued over an indefinite period of time in the face of the inevitably "various crises of human affairs." The powers of Congress were, to be sure, limited to those enumerated in the Constitution but any measure "appropriate" and "plainly adapted" to a constitutional end would be permitted. While Marshall's generous view appeared to prevail for most of the nineteenth century, a considerably more energetic assertion of constitutional limits developed at the end of the century and, with it, a series of judicial doctrines seeking to define those limits. Thus federal statutes were subject to review to determine whether the object of regulation had a direct (constitutional) or merely indirect (unconstitutional) effect on interstate commerce, whether a regulated event was a single matter entirely within a state (unconstitutional) or part of an interstate commercial chain (constitutional), and whether a tax was a genuine attempt to raise revenue (constitutional) or an effective regulation of health, welfare or morals (unconstitutional). 4 1 This kind of scrutiny necessarily imparted a critical constitutional dimension to both the process of legislation and the reaction to such legislation from those affected by it. By the middle of this century, however, the Supreme Court began to construe the sphere of' federal legislative jurisdiction with such deference to Congressional judgment that the effective result appeared to be an unlimited field for federal regulation. It upheld federal legislation which only a truly liberal imagination could find encompassed within the constitutional enumeration of Congressional powers, legislation plainly, and often explicitly, intended to deal, on a national basis, with matters previously understood as the exclusive domain of the states. 42 While the propriety of the judicial confirmation of such broad federal authority may be (and has been) doubted, 4 3 its effect on the subject of this report was to minimize the constitutionalization of federal law. Once a more or less free license was granted the Congress, it could act without reference to constitutional rules or doctrines, textual or judicial, concerning the federal division of powers. Now, however, there are signs that the Supreme Court may be again taking a more rigorous approach to federal limitations. In its 1995 judgment in United States v. Lopez 44 it held unconstitutional a federal statute making criminal the possession of a firearm in a school zone. Here the Court reaffirmed that the test for the validity of a federal measure, premised on its granted power to regulate commerce among the states, was whether the regulated activity "substantially affects interstate commerce." The Court did little to elaborate the test, finding in the instant case simply that the law "has nothing to with 'commerce' or any sort of economic enterprise, however broadly one might define those terms."
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Lopez thus raises the possibility that federal law must again conform to some judicially specified definition of the appropriate arena for federal action. Equally significantly, that definition may not be fixed but will unfold in the process of constitutional litigation. The opinion of the court conceded that its approach might "in some cases result in legal uncertainty." 4 6 That is, the content of federal law will, in an important sense, be the product, not of legislative policy, but of the changing interpretation and application of constitutional norms. The Court rooted this constitutionalization of law in the original determination to treat the Constitution as binding law and the recognition of the Supreme Court as the ultimate interpreter of that law: "Congress has operated within this framework of legal uncertainty ever since this Court determined that it was the judiciary's duty to say what the law is."
The Constitution's allocation of authority between the states and the national government also influences the law of the states. Certain grants of legislative power to Congress have been interpreted to impose limits on the legislative capacity of the states. Most prominently, the grant of power to Congress to regulate commerce "among the several states" is understood to preclude some kinds of state action that represent an impediment to, or a discrimination against, interstate commerce. The law of this "negative commerce power," of which we can give only a few examples, is complicated and obscure, casting a shadow over state lawmaking at least as imposing as that attached to the federal legislative power.
The federal division of power affects state law in another way. The constitutional scheme inevitably left open the possibility of overlapping state and federal legislative authority. Construction of a dam on a river might be both a matter of interstate commercial navigation and of health and safety. Like just about every other federal system, the United States Constitution resolves any conflicts of legislation by according supremacy to the national regulation. 48 The extraordinary expansion of the scope of federal legislative activity already noted, has substantially extended the area of possible conflict. The degree to which this has imposed a federal constitutional dimension on the creation and application of state law is, perhaps, greater than a mere statement of the rule might suggest. The decision as to the existence and extent of a conflict with federal law is not a simple matter of a comparison of two texts. The Supreme Court has recognized that the federal "preemption" of state law may be express or implied. It has held moreover that state law may be impliedly preempted where, among other things, "the scheme of federal regulation is so pervasive as to make reasonable the inference that Congress left no room for the states to supplement it" and "where state law stands as an obstacle to the accomplishment and execution of the full pur- poses and objectives of Congress." 49 Consequently, there now exists a body of judicially defined doctrine which, while nominally a mere inquiry into the extent of Congressional regulation, in fact imposes a set of constitutional standards on any state law arguably impinging a subject of federal regulation. 50 Moreover, under the modern liberal view of the permissible scope of federal legislation, Congress has ventured well into the traditional governmental concerns of the state. For example, the enactment of a massive federal law of environmental protection in the past thirty years has put in question the constitutional validity of a great deal of common law and legislation emanating from the states' core authority to protect the health and welfare of their citizens. National energy legislation dealing with conservation and safety matters has given rise to a significant amount of litigation challenging overlapping state law. 5 2 The relatively recent federal regulation of employee benefit plans has raised questions about the validity of state law in wide and varied fields including wages and hours, marital and inheritance rights, even the state taxation of medical facilities.
3
In all of these cases, of course, the formal role of constitutional rules stems from the simple and undisputed recognition of the priority of federal law, In practice, however, the adjudication of the validity of state law turns on more than a mere inspection of the meaning of the federal act in question. Necessarily that inquiry is informed by an understanding of the relative roles of states and federal government in the constitutional system. This includes a consideration of the importance, in different contexts, of the deference due to states in the exercise of their traditional functions 5 4 as well as the intensity of the federal interest in a particular subject. 55 Thus the large themes of constitutional federalism become a critical element in determining the content of wider spheres of law. Probably the best known and most thorough constitutionalization of American law, indeed one which has served as a model in many respects for international human rights agreements and development in other countries, is to be found in the rules of criminal procedure. The federal constitution itself, in the original document and in the Bill of Rights which went into effect in 1791, contains an extensive catalogue of more or less specific rules of criminal procedure (see art. I §9 para. 2; art. III §2 para. 3; art. III §3; art. IV §2 para. 2; 4 th , 5 th , 6 th , and 8 ' Amendments). In addition, the broad principle of "due process of law" is enshrined in the 5 th Amendment, and has served as the vehicle for some additional guarantees.
These provisions are important enough in their original role as limitations on federal courts and prosecutors in criminal cases, especially in view of the expansion of federal regulatory laws mentioned above. More important still for our theme of constitutionalization, however, is the applicability of most of these protections to the state criminal process, through the due process clause of the 1 4 t' Amendment. 56 While the Supreme Court has insisted that "due process" includes only those protections which are "of the very essence of ordered liberty," 57 in the 1960's it began to take an expansive view of what was "of the very essence" both for federal prosecutions and for purposes of "incorporation" into the 1 4 th Amendment. 58 More recently the Court has back-tracked a bit on both fronts (federal and state), and has indicated a willingness to accommodate some local variations in enforcement of incorporated protections. 5 9 For example, the federal right to a jury trial applies to all but "petty" state criminal cases, 6 0 but not its requirements that juries have 12 members 6 1 and render unanimous verdicts. 6 2 Still the room for variation and experimentation in the criminal process at the state and local level remains much narrower than it once was, unless they give greater protection to the criminal suspect/defendant than is required by the federal constitution.
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One of the "incorporated" constitutional rules which has the greatest potential for complicating criminal proceedings and increasing appeals is the so-called "exclusionary rule," which requires evidence obtained in violation of the defendant's constitutional rights to be excluded from the trial. This is not in the text but was developed by the Court early in this century as a remedy for violations by federal officials. 6 4 Its incorporation into 1 4 th Amendment due process for application to the states in 196165 greatly intensified criticism of its factual foundations and constitutional legitimacy, and eventually led to some retrenchment by the Court in the direction of a limited "good faith exception." 66 In holding the rule inapplicable to certain special proceedings, 6 7 the Court weighed the likelihood that exclusion would deter future violations by the officials involved, against the impairment that exclusion would impose on the effective functioning of the adjudicating body. This approach involves case-by-case factual analysis under rather fluid criteria, increasing uncertainty and thereby reinforcing constitutionalization in our sense of the term. In any event the pretrial "suppression hearing" has become a staple of criminal procedure.
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Other expansive "remedial" interpretations of constitutional protections can be seen as having similar effects. The right to the assistance 69 of counsel has been held to require, on pain of reversal of any conviction affected by its violation, not only that the state provide counsel at its expense to defendants who can't afford their own 70 The privilege against self-incrimination has been held to require that a suspect be informed of his rights to counsel and to remain silent before any statement is taken from him while in official custody.
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All of these rulings involve subtle distinctions and case-by-case weighing of multiple factors, occasioning countless appeals and many Supreme Court decisions refining and confining their scope. While the constitution has not been found to imply a complete code of criminal procedure, as some had claimed, it has become and remains a major if not the most important source of law for the process.
Civil Procedure
The impact of the federal constitution on civil procedure has been considerably more circumscribed. Three issues will be noted here: the territorial competence of states courts in relation to nonresident parties; the right to a jury trial; and the right to notice and an opportunity to be heard.
The territorial competence of state courts in relation to non-resident parties is regulated in the first instance by state law, but limited by the due process clause of the 1 4 th Amendment. (This is in some ways another aspect of the constitutional federal allocation of powers discussed above.) For the normal case of a nonresident defendant the Court has settled on a flexible "minimum contacts" standard which requires a showing that the defendant have engaged in activities which constitute a purposeful availing of the privileges and benefits of the law of the forum state. 7 5 Recent cases have set outer limits for state courts, 76 not only by finding otherwise relevant contacts with a particular state to be fortuitous and insubstantial, but also by striking down the use of a traditional Anglo-American basis of territorial competence ("quasi in rem jurisdiction") founded on the ownership by the defendant of property within the forum state or district, and holding instead that the general standard was applicable. 77 On the other hand it unanimously sustained another traditional Anglo-American "exorbitant" basis of jurisdiction, that based on actual service of pro- [Vol. 46 cess within the state ("transient jurisdiction"), despite the fact that the defendant's presence within the state at the time of service was of brief duration and had no connection with the dispute that was the subject matter of the action. 78 It also held that the general standard does not apply to persons made members of a plaintiff class in a class action proceeding without their consent and without any of the usually necessary contacts with the forum state, so long as they are given notice and an opportunity to withdraw from the class. 7 9 Within these rather flexible parameters, there is much room for uncertainty and dispute in particular cases. The right to a jury trial in civil cases is guaranteed by the 7 th Amendment for federal courts. Although that right has not been incorporated into the due process clause of the 1 4 th Amendment so as to be applicable as such to the states, 8 0 almost all states have comparable provisions in their own constitutions, so that one can say that the right to a jury trial has been constitutionalized generally, and that it significantly limits the ability of state and federal legislatures to adopt procedural reforms aimed at making civil litigation more efficient and less costly. The right is not applicable to all civil cases, however, but limited in most jurisdictions which recognize it to cases which would have been tried in courts of law in the bifurcated English system of law courts and equity courts as it existed at the time at which the particular constitutional guarantee was adopted (the "historical test"). 8 This historical test has considerable uncertainties in systems virtually all of which abandoned the bifurcated court system long ago, and it seems particularly problematical for mixed claims and of new causes of action not recognized at the time of adoption of the constitutional guarantee. It has been heavily criticized in the literature, s2 but the Supreme Court shows no signs of abandoning it for the federal courts. 8 3 The essential elements of the federal approach are (i) for mixed equitable and legal cases, to insist on trial of the legal issues to a jury before deciding the equitable ones, 8 4 (ii) for new, especially statutory claims not known at the time of adoption of the constitutional provision, in the absence of Congressional direction, to find the closest analogy to the new claim in the catalogue of claims originally recognized and to treat the new claim the same way, 8 Congress has specifically excluded jury trial, to determine whether the statutory claim is truly new or only a reclassification of a traditional claim, and in the latter case to sustain the right to jury trial. 8 6 In terms of the procedure itself, the minimum required by the due process clause of any governmental decision-making agency, whether judicial or administrative, when taking action which will "deprive" a specific person of "life, liberty or property," is notice to that person and an opportunity to be heard. 7 The Court has held notice ("service of process") by publication in a local newspaper invalid, where alternatives are practicable which are "reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to express their objections." 8 8 It also held that prior notice and hearing were required for pre-judgment seizure (to preserve it for payment of eventual judgment) of two categories of property belonging to the defendant: wages 8 9 and property which is the subject-matter of the plaintiffs claim ("replevin"). 90 The Court has also held, however, that the right to such notice and hearing may be waived by private agreement between the parties. 9 1 It is difficult to assess the current impact of these decisions, and to the extent that they have shifted the power to provide for expedited procedures from the public to the private sphere they may be said to have resulted in a reduction in constitutionalization as we have used the term. But insofar as the private authority so created is itself defined by somewhat obscure constitutional criteria subject to elaboration and refinement in future constitutional litigation, it may also be seen as the extension of constitutional rule to matters previously governed by ordinary statute and common law.
III. CONSTITUTIONAL RULES AND PRIVATE CONDUCT
The constitutionalizing effect of the determination to treat the Constitution as supreme law has mainly been confined to one kind of law, that relating to the decisions and activities of the state in all of its manifestations. The Constitution is, on its face, a law for the state. There are, to be sure, some provisions that do not refer specifically to government, including many of the provisions of the first ten 86. Granfinanciera, S.A. v. Nordberg, 492 U.S. 33 (1989). 87. For elaboration on the issues presented by this core requirement, see, e.g., the discussion in Chermerinsky, supra n. 5, at 448-70. amendments, the Bill of Rights. But the kind of limitations expressed, as well as the textual and historical context, make the same understanding evident. There are some exceptions. The now repealed Eighteenth Amendment prohibited the "manufacture, sale or transportation of intoxicating liquors" and was, thus, a direct regulation of the conduct of private individuals. The Thirteenth Amendment declaring that "neither slavery nor involuntary servitude... shall exist within the United States" was early declared to be "undoubtedly self-executing without any ancillary legislation, 9 2 indicating that it directly controlled private relations. In fact, however, the substantial impact of the amendment has been felt principally through the Congressional enforcement legislation that it authorized. 9 3 Apart from these exceptional cases, the Constitution appears to be concerned only with exercise of public authority.
Of course, the political judgments implicit in the rules of the Constitution may exert an influence on the law governing private activity. In contrast to some European legal systems, the American Constitution has no formal, juridical drittwirkung, imposing its values on the interpretation of private law rules. 9 4 Still, the Constitution affects the lawmaking process. The Constitution prohibits government discrimination or segregation on the basis of race and this principle, especially as elaborated in the judgments of the courts, has undoubtedly influenced the enactment and content of statutes, state and federal, prohibiting parallel actions by private individuals. 95 Modern labor legislation has been characterized as an attempt to bring constitutional principles of freedom of expression and association to the relationship among, employers, unions and workers. 96 Common law adjudication may also be constitutionalized to the extent that the judges have molded their decisions in light of constitutional values. The relationship of individuals to professional associations has been regulated by common law decisions explicitly borrowing from constitutional doctrine defining the "due process of law" demanded of public institutions. 97 The developing constitutional right of privacy and personal autonomy has also found expres- sion in a common law right to refuse medical treatment. 98 Numerous common law rules require some judicial estimation of "public policy" and, not unnaturally, constitutional values have often been looked to as a guide to such policy. The ordinarily almost unrestricted right of a private employer to discharge an employee-at-will, for example, has been held subject to an exception for terminations on the basis of race or gender, a policy which, as already noted, cannot be separated from the modern judicial elaboration of the constitutional requirement of "equal protection of the laws." 99 Of its own force, on the other hand, the Constitution (except in the very narrow cases mentioned) consistently has been held to apply to governmental actors, not to the relations among private persons. This distinction between constitutionally governed public acts and constitutionally immune private conduct has not only been recognized but endorsed by the Supreme Court as an "essential dichotomy."' 0 0 This limitation effectively leaves the great mass of human activity to the particular, flexible and democratically determined process of ordinary lawmaking. Importantly, it also allows most of those decisions to be made on a state level rather through the centralized and almost irreversible device of federal constitutional pronouncement.1 0 1 Nevertheless, the courts have sometimes applied the rules of the Constitution to ostensibly private action by treating it as action of the state. Two large and overlapping categories have been identified where this characterization is proper. In the first the private action is one in which the government somehow participates. For example, the refusal of service to African-Americans by a private restaurant was held to be an unconstitutional denial of the "equal protection of the laws" because the restaurant was a tenant in a parking structure owned, operated and maintained by the state. Given this "symbiotic relationship,"' 0 2 the Supreme Court concluded that the state had "insinuated itself into a position of interdependence" with its offending tenant becoming a "joint participant" in the discrimination. 10 3 The Court has never satisfactorily defined the degree of state involvement that suffices to make private action amenable to constitutional constraint and its subsequent decisions have been slow to find state responsibility where the state's interest is other than proprietary. Thus neither public funding, nor licensing, nor extensive regulation have been held enough to create state action. 10 4 Secondly, private entities exercising functions traditionally associated with the state have sometimes been held directly subject to the restrictions of the Constitution. When a privately owned "company town" prohibited the distribution of religious literature, the Supreme Court held that the state could not prosecute violators of this policy under the trespass laws. 10 5 Effectively this was a holding that the private company was subject to the duty of the state not to restrict free expression and religious exercise. The town was open to the public and was, in all apparent ways, indistinguishable from an ordinary municipality. The Court has employed a similar "public function" rationale in holding that a private group that effectively controls the selection of a party's candidates for public office may not discriminate on the basis of race. 1 0 6 Like the criterion of state involvement, however, the amount of "publicness" of an activity necessary to subject it to constitutional rules has not been defined with precision. The procedures followed in operating a private school and in effecting, without the aid of a public officer, the seizure of a debtor's property have been held not to involve public functions and thus to be free of the constitutional requirements of "due process.' u0 7
These definitional difficulties indicate the protean potential of any expansion of the reach of the reach of the Constitution beyond plainly official conduct. After all, all private rights depend on the fact that they may, in the last resort, be enforced by the agencies of the law, and especially the courts. In Shelley v. Kraemer s 0 8 the Supreme Court held that the judicial enforcement of a real estate covenant prohibiting the sale of a property to non-whites violated the equal protection clause of the Fourteenth Amendment. With little attention to the more general implications of its decision, it held that, since the actions of courts were obviously actions of the state, a judgment effecting a privately intended, racially discriminatory result was unconstitutional. It was unmoved by the fact that the official rules and policies pursuant to which the court acted were themselves racially neutral. 10 9 It is clear that an unrestrained embrace of this rationale would mean the Constitution could apply directly to almost every kind of private decision. The refusal, on racial grounds, to invite guests to a private home, the removal of protesters from a private office, and the termination of a private employee without advance notice and hearing would all raise constitutional questions. Each of these private decisions might be vindicated by judicial enforcement and, therefore, even their successful non-judicial assertion may be said to depend on the express or implied threat of such recourse. The holding in Shelley exemplifies the emptiness of both of the judicial criteria for finding the minimum public presence necessary to trigger the application of the Constitution. The state is a silent, but critical, participant in every assertion of a private right. Similarly, every private actor relying on a private right may be seen as wielding the power of the state in the sense that he may count on the state to back him up in the case of resistance. It is, perhaps, a recognition of this potential that explains why Shelley has produced so few successors. In fact, when private property owners made use of the considerably more state-like power of the criminal trespass laws on a racially discriminatory basis, a majority of the Supreme Court took pains to decide the case on other grounds. 1 10 More generally, one may doubt whether it is possible to identify some intrinsic quality that makes an action "public" as opposed to merely identifying some specific, historically defined, manifestations of public power. If the Constitution governs every action which may properly be described as an exercise of state authority, it governs, as the discussion here has indicated, everything. In the past thirty years a widespread academic critique of the state action doctrine has been based on a powerful deconstruction of the public-private distinction. All social activity takes place in a publicly defined context. The state defines, by action or inaction, the very context and categories in which all private relations exist. Every sale, for example, presumes a law of property and contract which are, ultimately, the expressions of state policy. Indeed, the very recognition of the natural human being (not to mention the corporation) as a rights-bearing, legally compe-109. "Nor is the Amendment ineffective simply because the particular pattern of discrimination which the State has enforced, was defined initially by the terms of a private agreement." Id. at 20. "Rather these are cases in which the States have made available to such individuals the full coercive powers of government to deny to petitioners on the grounds of race or color, the enjoyment of property rights. The broad juridical criteria created in the state action jurisprudence of the Supreme Court, therefore, have failed to define a limited concept of public authority subject to constitutional regulation and the extent of constitutionalization remains undefined. It ebbs and flows with the particular preferences of the changing membership of the Court, leading to a situation which, as the Court itself continues to acknowledge, has "not been a model of consistency."'
V. THE CONSEQUENCES OF CONSTITUTIONALIZATION
A. The Problem of Remedies
Among the practical consequences for which the Supreme Court's interpretive work has been criticized most vehemently is one that is not unique to constitutional cases, although these can be particularly difficult examples. Much has been said about the propriety or impropriety of a court essentially taking significant supervisory control of the continuing operation of a public institution such as a school system or a prison, in order to assure compliance with legal or constitutional mandates. Probably the most spectacular examples of this in the constitutional sphere have occurred in attempting to enforce the desegregation of public schools, often against massive resistance, 113 after the landmark ruling of Brown v. Board of Education finally made state-enforced separation of the races unlawful. In numerous cases decided since that decision the Supreme Court has established that the sufficiency of any remedial response is itself a matter of constitutional law. The result has often been long-term and detailed judicial supervision of the operation of the formerly segregated systems.
Remedial issues have included not only pupil assignment but also distribution and recruitment of minority faculty, organization of extracurricular activities, location of new schools in relation to typically segregated housing patterns, and distribution of funds and facilities among schools in relation to racial composition. 1 4 The typical pattern has been for the court to require the school system's governing body to present a plan for achieving desegregation, and if it 111. See Kay, "The State Action, Doctrine, the Public-Private Distinction and the Independence of Constitutional Law," 10 Const. Comm. 329, 334-37 (1993) and authorities cited.
112. Lebron v. National R.R. Passenger Corp., 513 U.S. 374, 378 (1995) quoting Edmondson v. Leesville Concrete Co., 500 U.S. 614,632 (1991).
113. See, e.g., Chermerinsky, supra n. 5, at 576 ff.
114. See, e.g., Green v. County School Board, 391 U.S. 430, 435 (1968) . The Court held that a plan simply allowing each child to choose which school to go to, resulting in no significant actual change, was insufficient.
does not submit a satisfactory one for the court itself to order one. 115 The court then retains jurisdiction until "all vestiges of state-imposed segregation" have been eliminated.
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Two relatively early decisions established important constitutional limitations on remedial decrees. First it held that a remedy involving multiple school districts as separate governmental entities (as in a city district surrounded by numerous suburbs) is not permissible unless each is shown to have been guilty of intentional segregation, even if, because of "white flight" to the suburbs, a remedy desegregating the city alone would be inadequate. 1 1 7 Second, it held that where a school system had implemented a desegregation plan which achieved appropriate racial balance in all schools, it could not be required to readjust the attendance patterns annually so as to maintain that situation, so long as subsequent changes in attendance patterns did not result from any intentional segregative action on the part of the school system.1 1 8
The trend of recent decisions has been to qualify the most sweeping remedial orders, but also to ensure that termination of judicial supervision because the district has achieved desegregation be done with caution. In 1991 the Court held that such a termination could only be based on carefully elaborated findings not only that the district has complied in good faith with the decree but also that current segregation in housing patterns, which make mandatory pupil reassignment necessary in order to avoid actual separation in the neighborhood schools, is not itself a "vestige" of prior school segregation. 1 1 9 The district could not be required to counteract housing segregation as such, because these supervisory remedies were intended only to be temporary measures to remedy past school discrimination rather than "judicial tutelage for the indefinite future."
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The most recent decisions in this area, involving the school system of Kansas City, Missouri, seem particularly to reflect judicial frustration at the intractability of the problems of desegregation. After unusually extended litigation against the city school system and the state (which had required segregation by constitution and statute until after Brown), from which suburban districts were dropped, the lower court found violation and accepted a proposed "magnet school" plan designed to attract voluntary transfers by suburban children as well as to enhance urban pupils' performance. The plan would have 115. Green, supra; Swann v. Charlotte-Mecklenburg Board of Education, 402 U.S.
(1971).
116. Swann, supra, 402 U.S. at 15. cost $450 million in capital improvements, salary increases and other programs, and the order imposed 75% of these costs on the state while leaving 25% with the city system (the latter's share to be financed through tax increases). 12 1 Several years after the plan went into effect the Court held that it impermissibly pursued two goals unrelated to remedying intentional segregation within the system: (i) the funding of salary increases for faculty and staff designed to attract high-quality personnel and students from outside the system, where the evidence did not show that the city system's segregation substantially affected suburban racial composition; and (ii) use of an improvement in pupil test scores to the national average as a measure of when the remedial program would achieve its purpose. 12 2 To be sure, this was a program proposed by the city system itself, while the state more or less successfully portrayed itself as a pocketbook of convenience for the system's unrealistic ambitions, but it has become for many a symbol of the failure of judicial remediation rather than an isolated reductio ad absurdum of an otherwise valid endeavor. In either case it provides an unusually dramatic example of the extent to which courts, acting under the authority of the Constitution, may sometimes feel justified in substituting their own decisions for those of the officials ordinarily entrusted with the operation of public institutions.
B. The Problem of Judicialization
The examples just provided of the tendency, in some circumstances, for judges to progress from authoritative exposition of the Constitution to active design and administration of constitutionally based remedies, illustrate an important consequence of the constitutionalization of the American legal system. The amount of "constitutionalization" cannot be determined by merely noting that it calls for the application of the rules of the constitutional text to all other lawmakers and law-appliers. The practical impact of treating the Constitution as supreme law may be either limited or far-reaching depending on the effective content of the Constitution. And that content may not be fixed, but may expand and contract depending on the meaning the Constitution has for its authoritative interpreters. Although the direction of change has been far from uniform, our report has surveyed the ways in which the understanding of the reach of the Constitution has been enlarged. Where this is so, the Constitution has either displaced or modified the application of law emanating from other sources, federal and state legislatures, executive agencies, or administrative bodies. Certain generalizations may be ventured about the effect of this kind of change on the legal system. Perhaps the most important derives from the manner in which the increasingly decisive constitutional law is made. Ordinary subconstitutional law in the American legal system is principally the product of legislation, although judgemade common law still governs important aspects of legal relations. With the exception of the common law, which is itself subordinated to enacted law, the process of ordinary lawmaking exhibits certain important characteristics. It is prospective and rational and it usually draws its solutions to the issues at hand from fairly well-defined estimates of public policy, informed by a healthy regard for public opinion.
The process by which constitutional law is brought to bear on controversies is rather different. Constitutional rules, of course, are not just "applied:" they must first be "interpreted" and, as the examples already given show, the historical practice of constitutional interpretation in the United States has been, to say the least, creative. 123 The experience of constitutional law has thus been an experience of law-making, but that constitutional law-making shares little with subconstitutional law-making. Crucially, constitutional law-making occurs in the course of litigation. Consequently, the order of and occasions for law-making are not defined by an evaluation of public need, but by the initiation of lawsuits by individual litigants. (The reference of constitutional questions to the Supreme Court by public officials is rare in state constitutional systems and actually unconstitutional in the federal system.) 12 4 The agenda of constitutional law-making is thus, in some ways, a matter of happenstance. 125 Unlike political lawmakers who are unfettered in their inquiry into the relevant facts and in seeking out competing arguments, the first and most influential sources for courts are the record of evidence and argument presented to them by opposing parties whose interests may not give a faithful representation of the full range of pertinent material. 126 Perhaps most prominently, the process of constitutional lawmaking is designedly immune from the need to accommodate popular 125. The Supreme Court does exercise some control over its own docket, and in deciding what cases to hear, it does give consideration to the public importance of the constitutional questions presented. Stern et al., Supreme Court Practice §4.11, at 184 (7th ed. 1993). But this is a negative power only.
126. These are not the exclusive sources ofjudicial information. The amicus curiae brief may expand the range of arguments considered. With respect to underlying social facts a court is entitled to do its own research but the capacity of a judge and even a staff of law clerks is not to be compared to the resources available to a legislature. opinion. The decision to shield judges from democratic accountability was premised on the assumption that they were to be law-appliers, not law-makers. 12 7 But for the topic of this report, namely the constitutional law created by the judges, the implications and merits of their apolitical status may be very different.
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For these reasons or others, the kind of law that has issued from the United States Supreme Court in the name of the Constitution is, in many respects, qualitatively different from that produced by more conventional legislators. One instance is particularly salient here. A principal technique of creative constitutional interpretation is the deduction of constitutional norms dealing with specific questions from the very broad injunctions of the Constitution. But, much more than seems to be the case with legislative law, even these deductions are phrased in broad formulas that, by themselves, give scant indication of how they will resolve particular future controversies. Take, as an example, the power to legislate in ways that restrict expression used for commercial purposes. The text of the First Amendment from which this law is inferred merely prohibits making a law "abridging the freedom of speech." After a series of adjudications grappling with this question, the Supreme Court arrived at a statement of the constitutional limitation as applied to "commercial speech" in the following terms:
For commercial speech to come within [the prohibition ofl the First Amendment, it at least must concern lawful activity and not be misleading. Next we ask whether the asserted governmental interest [in limiting the speech] is substantial. If both queries yield positive answers, we must determine whether the regulation directly advances the governmental interest asserted and whether it is not more extensive than necessary to serve that interest.
1 29
As might be expected, this pronouncement did not exactly end doubts about the permissible extent of public regulation of commercial speech. 130 The subsequent judgments and resulting doctrine are characterized mainly by shifting majorities and fine distinctions, holding, for example, that a state may not, in general, prohibit lawyers from sending solicitation letters to persons known to have particular legal problems, but it may prohibit sending such letters to accident victims in the thirty days following the event. 13 1 It must be stressed that this model of constitutional-judicial lawmaking is far from unusual. The method of case by case extrapolation from openended, multi-factor "tests" is the staple of modern constitutional adjudication.
13 2
To summarize, ordinary (subconstitutional) lawmaking, at least in its optimum form, is controlled by publicly accountable agencies acting on frankly political grounds through the promulgation of prospective, generally applicable and reasonably well-defined rules of conduct. Constitutional lawmaking is, in contrast, the domain of politically independent judges acting, usually retrospectively, on the basis of large principles of public morality, shaping those principles to different problems in an evolving and, necessarily, somewhat unpredictable manner. 133 To be sure, the removal of certain important issues of human relationships from the sometimes short-sighted and venal arena of ordinary politics and their commitment to the decision of men and women whose principal concern is the design and application of the fundamental norms of a good society, is far from unattractive.' 3 4 But if the root purpose of constitutions is the imposition of the rule of law on the law-making process itself, the process of constitutionalization has, perhaps ironically, a subversive effect on constitutionalism. The subjection of more and-more human activity to the ultimate control of the ad hoc, case-by-case judicial invocation of principle reduces the certainty and stability of law. Of course, the overall result of the establishment of constitutional judicial review in the American legal system can only be judged a remarkable advance in securing the rule of law. Still, the American experience also shows that the constitutionalization of law may increase the risk of what one early nineteenth century American jurist (criticizing a regime of legislative supremacy) described as 133. Of course even the most conscientious of legislatures will frequently choose to formulate their laws in general terms, with the more or less explicit purpose of allowing the courts to fill in the details in the context of specific disputes in which the precise consequences of general rules can be more accurately gauged. This is done, however, against the acknowledged power of the legislature to review generally the interpretive work of the courts and to modify the laws where they have proved unsatisfactory in practice. It is precisely this corrective power that is made so much more difficult at the constitutional level.
134. See, e.g., Perry, supra n. [Vol. 46
